made despite the fact that section 90.3(a) requires that a
Part 90 miner's working environment be "continuously main-
tained at or below 1.0 milligrams per cubic meter of air."
B-E was cited for a violation of section 90.100 because
samples taken by MSHA showed that Mullins had been exposed
to an average of 3.0 milligrams (Tr. 47; Exh. 7).  Moreover,
B-E had notified MSHA, long before Caudill's grievance was
filed, that B-E would be unable to reduce the dust in Mullins1
working environment in his job of electrician to no more
than 1.0 milligram so as to make the electrician's job
comply with the provisions of section 90.3 (a) (Exh. 8).

Respondents try to justify the differential in treat-
ment of Part 90 miners on a production crew from those on a
nonproduction crew by claiming that miners on a production
crew are exposed to more dust than miners on a nonproducing
crew (Initial briefs of UMWA, p. 9, and of B-E, p. 13).
They make that argument despite the fact that section 70.100
requires operators to.reduce the respirable dust at the work-
ing face, or on a production crew, to no more than 2.0 milli-
grams of respirable dust, whereas Mullins had been exposed to
at least 3.0 milligrams of respirable dust while working on a
nonproduction crew (Tr. 47; Exh. 7).

Another weakness in respondents' arguments which try to
justify the preferential treatment given to Part 90 miners
on producing crews, as compared with Part 90 miners on non-
producing crews, is that respondents fail to recognize that
if it were true, as they allege, that miners on a producing
crew are always exposed to more respirable dust than miners
on a nonproducing crew/ any Part 90 miner working on a pro-
ducing crew who could bid for a low-dust job under article
XVII (i) (10) of the NBCWA would have had to have waived his
Part 90 rights, just as Mullins did, in order to have been
working in an environment of more than 1.0 milligram of
respirable dust so as to have been eligible to bid on a low-
dust job pursuant to article XVII(i)(10) when one became
available.  In other words, the only Part 90 miner working
on a production crew at the time the dispatcher's job became
vacant, who would not already have waived his Part 90 rights
in order_to be still working in an environment of more than
1.0 milligram of dust, would be a miner who just happened to
have received his letter or Part 90 notification from MSHA
on the day that B-E posted the notice of a vacancy in the
dispatcher's job.

It is obvious from the discussion above that D30's ini-
tial brief (p. 6) incorrectly states that "no one ever dreamed
that Part 90 would entitle Mullins to ask for a particular job
over a more senior person."  The following comments in the
Part 90 rulemaking proceeding show that MSHA may not only
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